
 

 

 

 

 

Our Reference: Draft National Health Amendment Bill, 2018 

Date: 24 August 2018 

Speaker of the National Assembly 

Parliament of South Africa 

 

For Attention:  Honourable Ms B Mbete, MP 

             Speaker of the National Assembly              

By Email:   speaker@parliament.gov.za 

  dcarter@parliament.gov.za 

 

Honourable Madam Speaker, 

 

RE:  DRAFT NATIONAL HEALTH AMENDMENT BILL, 2018 

 

1 We refer to the abovementioned matter, specifically to the notice published in the Government 

Gazette of 24 July 2018, calling for public comments in respect of the Draft National Health 

Amendment Bill, 2018 (“the Bill”). 

2 Cause for Justice (“CFJ”) hereby wants to thank the Speaker for the opportunity to present these 

written submissions and to participate in the law-making process.   

BACKGROUND TO CAUSE FOR JUSTICE 

3 CFJ is a non-profit human rights and public interest organisation founded to advance 

constitutional justice in South Africa, primarily through participation in the legislative process and 

governmental decision-making structures, litigation and through creating public awareness on 

matters in the public interest and in the interest of justice. 

4 Four of CFJ’s core values give it a particular interest in the law applicable to end-of-life decision-

making, namely (1) protection and promotion of human dignity (worth), (2) the responsible 

exercise of freedom, (3) protection of the vulnerable in society and (4) protection of the family. 

CFJ was an amicus curiae (friend of the court) in matter of The Minister of Justice and 

Correctional Services & 4 Others v Estate Late Robert James Stransham-Ford (2017 (3) SA 152 
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(SCA); “Stransham-Ford judgment”) and is also joined as a friend of the court in the matter of 

Suzanne Walter & 5 Others v The Minister of Health and 4 Others.1 

STRUCTURE OF SUBMISSIONS 

5 Our submissions are structured as follows: 

6 A  Clarification of purpose and concepts 

B  Is law reform desirable? 

B.1 Living will 

B.2 Power of attorney 

B.3 Further/associated risks and concerns 

B.4 Conclusion: Desirability of law reform 

C Conclusion 

 

 

SUBMISSIONS 

A  Clarification of purpose and concepts 

7 The Explanatory Memorandum (the Memorandum) is brief to the extent of being too scant to 

meaningfully engage with: its contents comprising barely two pages. Its description and/or 

conceptualising of “living will” and “durable power of attorney for healthcare” is broad and vague. 

This lack of clarity and precision makes it difficult to properly consider and comment on the 

desirability of the Bill, as we are not sure what exactly we are commenting on.  

8 We caution at the outset that concepts should not be worded in a way that allows for more than 

one and/or ambiguous interpretations, as such wording are open to abuse and/or unintended 

adverse consequences. In particular, caution should be taken that the door is not opened to 

euthanasia or assisted suicide (including Physician Assisted Suicide (“PAS”) and mercy killing, 

active voluntary euthanasia, including Physician Assisted Euthanasia (“MK/AVE/PAE”)2), i.e. 

                                                           
1 Johannesburg High Court Case Number 31396/2017. 
2 The Minister of Justice and Correctional Services & 4 Others v Estate Late Robert James Stransham-Ford 2017 
(3) SA 152 (SCA) (“Stransham-Ford judgment”) at [2], describes: 

PAS as instances where patients are permitted to obtain a prescription for lethal drugs that they may 
use to terminate their own lives; and 
PAE as instances where a medical practitioner is permitted to administer the lethal drugs to such 
patients. 
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criminal behaviour, whether inadvertently or by implication as veiled ancillary consequences of 

the Bill.  

9 Attempting to legalise PAS and MK/AVE/PAE would constitute significant legal reform. A matter 

of such grave consequence should be probed, critically considered and properly ventilated.  

10 Ms Carter has stated that, while she does not intend the Bill to address “active euthanasia”, she 

does hope that it will open a debate on other issues affecting a so-called “right to die with dignity”, 

which include “active euthanasia”.3 Ms Cater acknowledges that the Bill is a joint initiative 

between COPE and Dignity SA, a non-profit organisation that advocates for the legalising of 

assisted dying.4 It is accordingly necessary to ask the question whether the Bill is the first step in 

a larger tactic to legalise PAS and MK/AVE/PAE?5 

B Is law reform desirable? 

11 The Bill seeks to address the following concern: a person’s ability to control his/her healthcare 

decision-making during the terminal phase of the dying process after he/she has become mentally 

and/or physically incompetent to make healthcare decisions for him/herself. 

                                                           
3 Right to Die - Dignity SA Statement by Deidre Carter, MP 7 August 2018 
https://m.facebook.com/notes/right-to-die-dignity-sa/statement-by-deidre-carter-mp/1811850392226732/.  
4 Dignity SA About Us http://www.dignitysa.org/blog/about-us/  
5 In the Stransham-Ford judgment, Wallis JA summarised South African law on PAE and MK/AVE/PAS (paras 
[36] – [57]). PAE constitutes the crime of murder (para [40]). Depending on the circumstances, MK/AVE/PAS 
may constitute either the crimes of murder, attempted murder or culpable homicide (para [53]). 
 
The Court noted that there is no international agreement on the effect of guaranteed human rights on either 
PAE and MK/AVE/PAS. Neither is there any constitutional instrument that contains a right to commit suicide, a 
right to determine the time and manner of one’s death, or the right to be assisted in accelerating one’s death 
(para [62]). In other words, there is no so-called “right to die”. 
 
Taking international and foreign jurisprudence into consideration, the Court recognised that the State has a 
legitimate and justifiable interest in limiting access to PAS and MK/AVE/PAE (para [71], highlighted the 
necessity of taking South Africa’s diverse cultural values into consideration when developing the law (para 
[100]), and acknowledged the risks associated with PAS and MK/AVE/PAE (para [98]). 

 

https://m.facebook.com/notes/right-to-die-dignity-sa/statement-by-deidre-carter-mp/1811850392226732/
http://www.dignitysa.org/blog/about-us/
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B.1 Living will 

12 Living wills or advanced healthcare directives6 are based on the principle that a person’s right to 

refuse medical treatment, even if life-sustaining, should be honoured by those responsible for 

his/her healthcare decisions.7 

13 While living wills are not specifically recognised as binding under South African law, a high court 

has on one occasion, in the pre-Constitutional era, expressed a passing (obiter) view that a 

person’s wishes – expressed when he/she was in good health – should be given effect to.8 It is 

rather the patient’s best interest and the surrounding circumstances, as well as the specific 

wording of a particular living will, that determines the legal weight, if any, that will be attached to 

the living will.9 The Court’s views in Clarke v Hurst NO give context and guidance: “In our law 

the Court would not simply weigh the patient’s interest in freedom from non-consensual 

invasion of his bodily integrity against the interest of the state in preserving life or the 

belief in the sanctity of human life; nor would it necessarily hold that the individual’s right 

to self-determination and privacy always outweighs society’s interest in the preservation 

of life.”10 

14 If an instruction would not be legally valid if a patient were to give that very same instruction 

themselves while still fully competent, it would not become legally valid on the basis of being 

included in a living will. It would remain a legally invalid decision.11 PAS and MK/AVE/PAE are 

illegal under South African law. Therefore, a living will cannot and may not be used to circumvent 

the law. Accordingly, every care should be taken to expressly state in the wording of any 

legislative reform that any attempt to use/misuse the living will for such purposes, i.e. to facilitate 

performance of illegal acts will be against the law and therefore be ab initio void12 and any 

instructions to that effect would be pro non scripto. 13  

15 It is preferable that living wills are not recognised as unchallengeable binding legal instructions, 

but remain (as is the case at present) a relevant fact in determining what is in a patient’s best 

interest – taking into account also the public interest and the interests of justice in preserving 

respect for and the protection of the inherent worth (dignity/value) of life. The best interest of 

                                                           
6 South African Law Reform Commission Report on Project 86: Euthanasia and the Artificial Preservation of Life 
1998 p156. 
7 Ibid at 156 and 182. 
8 Clarke v Hurst NO [1992] 2 All SA 397 (D) at p426(4). 
9 South African Law Reform Commission Report on Project 86: Euthanasia and the Artificial Preservation of Life 
1998 at 183 to 184. 
10 [1992] 2 All SA 397 (D) at p405. 
11 South African Law Reform Commission Report on Project 86: Euthanasia and the Artificial Preservation of Life 
1998 at 184. 
12 Meaning: it is legally invalid and not binding from the outset. 
13 Meaning: it may be ignored as if it was not written. 
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patients who have lost the ability to make health-care decisions will be best safe-guarded where 

a patient’s medical practitioner and family are able to contribute to their healthcare decisions. An 

incompetent or unconscious patient’s wishes, as expressed in a living will, should be a factor – 

and not the only and deciding factor – when healthcare decisions are made.14 

16 However, even if greater legal recognition were to be given to living wills in terms of legislation, it 

should be clearly demarcated to remain within the bounds of legal actions, for example that a 

patient may only refuse artificial life-sustaining support.15   

B.2 Power of attorney 

17 A person – the principal – may use a power of attorney to enable his/her agent to make healthcare 

decisions on his/her behalf. The validity of a power of attorney is dependent on the legal 

competence of its principal.16 When the principal is no longer legally competent, the power of 

attorney lapses. 

18 Similarly, as stated in paragraph 14 above, a power of attorney cannot authorise an agent to 

make decisions and take actions that would not have been legal had the decision been made or 

action been taken by the principal.17 A principal cannot use a power of attorney to circumvent the 

law in order to give illegal instructions to an agent. Even though suicide is not illegal under South 

African law, an agent cannot commit suicide on behalf of a principal by giving an instruction or 

performing an action to end the principal’s life.  

19 PAS and MK/AVE/PAE are illegal under South African law. A person who knowingly and 

intentionally provides a patient with the means to commit suicide or who aids and abets another 

to suicide, can be found guilty of the crimes of murder, attempted murder, or culpable homicide.18 

This is to be distinguished from a situation where “nature is allowed to take its course” by stopping 

or removing medical treatment or interventions that have proven unsuccessful in restoring 

health.19  

                                                           
14 South African Law Reform Commission Report on Project 86: Euthanasia and the Artificial Preservation of Life 
1998 at p182. 
15 Ibid at p204 to p205. 
16 Ibid  p157 and p182. 
17 Ibid at p184. 
18 Ibid at p60 to 63. 
The Minister of Justice and Correctional Services & 4 Others v Estate Late Robert James Stransham-Ford 2017 at 
[49] to [51]. 
19 In Clarke v Hurst [1992] 2 All SA 397 (D) the Court states at p426: 

“But now if it would be reasonable for the applicant in the present case to discontinue the artificial 
nutritioning of the patient knowing that such a step would result in the death of the patient why 
would it not be reasonable for someone to simply suffocate the patient to death? The deprivation of 
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B.3  Further/associated risks and concerns 

20 In addition to the aforementioned concerns regarding PAS and MK/AVE/PAE, we list a couple of 

associated risks and concerns: 

▪ Regulatory frameworks and safety measures are required to protect patients from 

medical practitioners, family members and others who would abuse the binding nature 

(as seems to be proposed by Ms Carter) of living wills and durable powers of attorney, to 

“dispose” of them for financial, simple lack of care or other reasons (e.g. for the sake of 

convenience).20  

 

Especially in the case of patients who are elderly or suffer from mental afflictions such as 

depression, other jurisdictions have noted how regulatory safeguards have failed such 

patients, unnecessarily costing them their lives.21 A patient may conceivable be coerced 

into “choosing” PAS or MK/AVE/PAE on the encouragement of others.22 The well-known 

and well-reported Life Esidimeni-tragedy23 begs the urgent question whether the South 

African government has the capacity to presently design and implement a system that 

will adequately protect patients. 

 

The required reforms, if properly done, would of necessity be extensive and therefore 

necessarily costly for the state to develop, implement and maintain.   

 

▪ Of particular concern, and related to the abovementioned concern, is the gazetted 

notice’s indication that the Draft Bill will “clarify whether someone acting upon these 

directives is immune from criminal and civil prosecutions”. It should not be necessary to 

                                                           
food would as assuredly kill the patient as the deprivation of oxygen. I think the distinction is to be 
found in society’s sense of propriety its belief that things should happen according to their natural 
disposition or order. The person who pre-empts the function of the executioner and kills the 
condemned man while he is taking the last few steps to the gallows acts wrongfully irrespective of his 
motive for killing the condemned man. He acts wrongfully because he has no right to meddle in the 
matter.” 

 
20 Ibid at [59] and [98]. 
21 Ibid at [91] and [99]. 
RW Pies, MD and A Hanson, MD 12 Myths about Assisted Suicide and Medical Aid in Dying Doctors for Life 
International 7 July 2018  
https://www.doctorsforlife.co.za/pg/12-myths-about-assisted-suicide-and-medical-aid-in-dying/ 
22 A Donkin, MD Human Dignity and the Future of the Voluntary Active Euthanasia Debate in South Africa South 
African Medical Journal August 2017 Vol 107 No 8 p647. 
The Minister of Justice and Correctional Services & 4 Others v Estate Late Robert James Stransham-Ford 2017 
(3) SA 152 (SCA) at [98] tot [100]. 
23 The Economist How 143 Mentally Ill South Africans were sent to their Deaths 11 January 2018 
https://www.economist.com/middle-east-and-africa/2018/01/11/how-143-mentally-ill-south-africans-were-
sent-to-their-deaths. 

 

https://www.doctorsforlife.co.za/pg/12-myths-about-assisted-suicide-and-medical-aid-in-dying/
https://www.economist.com/middle-east-and-africa/2018/01/11/how-143-mentally-ill-south-africans-were-sent-to-their-deaths
https://www.economist.com/middle-east-and-africa/2018/01/11/how-143-mentally-ill-south-africans-were-sent-to-their-deaths
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address this as people should act lawfully and as long as they do, the question of criminal 

or civil prosecutions will never arise. The fact that the quoted portion is contained in the 

notice at all, gives rise to an inference that the Draft Bill will aim to either decriminalise 

illegal/criminal behaviour or shield certain persons from prosecution/legal liability for 

illegal acts. 

 

▪ It is in the best interest of a patient that their medical practitioner and family members 

decide together or at least play a role in decisions regarding their health care when they 

themselves are no longer able to.24 Similarly, it is in the best interest of a patient and 

society that the Court retains its an oversight role in such literally life and death matters.25 

 

▪ Medical professionals who on conscience, ethical, moral, religious, cultural or 

philosophical grounds object to taking or assisting in taking a human life, should be 

guaranteed an absolute right to conscientious objection to not. Rights to conscientious 

objection in other contexts, formerly respected and guaranteed, are at present under 

attack from certain parliamentarians. Significant adverse effects of assisting in 

terminating the life of a patient has been recorded amongst medical professional who 

participated in PAS and MK/AVE/PAE.26 This is but one fact buttressing the need for and 

importance of a conscientious objection exemption in this context. 

  

B.4 Conclusion: Desirability of Law reform 

21 The Bill seeks to provide legal recognition to living wills and provide for durable power of attorneys 

because it regards the legally unenforceability of these documents as problematic. The Bill seeks 

to provide legal protection for the end-of-life healthcare decisions of patients who have become 

legally incompetent.  

22 Living wills and powers of attorney may not be abused or circumvent the law in order to give 

instructions or have actions performed that are illegal.  

23 Currently, whether the wishes contained in such documents, are adhered to or not depends on 

the specific wording of the living will and surrounding circumstances. Medical practitioners and 

family members may contribute to or where legally appointed as curators,27 may make healthcare 

                                                           
24 Clarke v Hurst [1992] 2 All SA 397 (D) at p405 and p422. 
The Minister of Justice and Correctional Services & 4 Others v Estate Late Robert James Stransham-Ford 2017 
(3) SA 152 (SCA) at [32] to [33]. 
25 Ibid at p405. 
26 RW Pies, MD and A Hanson, MD 12 Myths about Assisted Suicide and Medical Aid in Dying Doctors for Life 
International 7 July 2018  
https://www.doctorsforlife.co.za/pg/12-myths-about-assisted-suicide-and-medical-aid-in-dying/. 
27 In Clarke v Hurst [1992] 2 All SA 397 (D) the Court states at p 405: 

 

https://www.doctorsforlife.co.za/pg/12-myths-about-assisted-suicide-and-medical-aid-in-dying/
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decisions on the patient’s behalf, subject to it being in the patient’s best interest. It would not be 

in the best interest of an incompetent patient if their medical practitioner and family’s ability to 

play a role in determining what actions are in their best interest, is taken away. 

23.1 We accordingly submit that the law reform proposed by Ms Carter is undesirable.  

 

23.2 If however for whatever reason a decision is taken to forge ahead irrespective, the Bill 

should explicitly state that it is illegal for a living will to instruct that someone may perform, 

or that an agent in terms of a power of attorney may request or give consent to PAS or 

MK/AVE/PAE on behalf of the patient. 

C CONCLUSION 

24 Of primary importance in matters of end-of-life decision-making is: Affirming, that is respecting 

and protecting, the pre-eminence of the inherent worth (dignity/value) of a human life, as 

contemplated in section 10 of the Constitution. The starting point must be the acknowledgment 

of the objective value of a human life, lest the subjectivity of autonomous/individualistic ascribing 

of value reduces human life and human dignity to a person’s subjective experience of 

enjoyment/quality of life or the value of someone’s contribution to society.  

25 In addition, all legislative reforms must take into account the spirit, purport and objects of the Bill 

of Rights, which enshrine the fundamental rights to human dignity and to life. Any legislative 

reforms that do not, will eventually fail when constitutionally challenged. 

26 As noted at the outset, the lack of information, alternatively the scantiness of the information in 

the gazetted notice of intent makes it impossible to meaningfully engage with the proposed 

content of the Draft Bill to be introduced by Ms Carter. Despite the aforementioned inadequacy, 

we have attempted to set out risks and concerns that we already foresee in relation to the 

proposed content of the Draft Bill to be introduced. Due to the inadequacy of the information 

provided, we reserve our rights and so too the rights of the greater South African public, 

to comment on the actual Bill/Draft Bill once introduced or made publicly available. 

27 We trust that the above submissions will be of assistance and look forward to your response 

thereto (if any) in due course.  

 

                                                           
“…in our law the curator personae is not a mere agent to give effect to directions given by the patient 
while he was competent to do so. The curator personae is at all times under a duty to act in the best 
interests of the patient and not necessarily in accordance with the wishes of the patient; the wellbeing 
of the patient being the paramount consideration.” 
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Yours faithfully, 

 

Liesl Stander   

Legal Advisor: Law and Policy  

 


